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III. Regulatory Impact Statement

We have examined the impact of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 19,
1980 Pub. L. 96—354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) and Executive Order 13132.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any one year). We have determined
that with respect to the additional FY
2007 shortfall allotments totaling about
$606.9 million, this notice is
economically significant. However,
because this notice only announces the
provision of additional allotment funds
determined based on the formula
specified in statute and does not put
forward any administrative policies, we
have not performed an analysis beyond
that which is presented in section II.
above.

Because State participation in the
SCHIP program is voluntary, any
payments and expenditures States make
or incur on behalf of the program that
are not reimbursed by the Federal
Government are made voluntarily.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
of $6 million to $29 million in any 1
year. Individuals and States are not
included in the definition of a small
entity. We are not preparing an analysis
for the RFA because we have
determined that this notice will not
have a significant economic impact on
a substantial number of small entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital

as a hospital that is located outside of

a Core-Based Statistical Area and has
fewer than 100 beds. We are not
preparing an analysis for section 1102(b)
of the Act because we have determined
that this notice will not have a
significant impact on the operations of
a substantial number of small rural
hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any 1 year of $100 million in 1995
dollars, updated annually for inflation.
That threshold level is currently
approximately $120 million. This notice
will not create an unfunded mandate on
States, tribal, or local governments.
Therefore, we are not required to
perform an assessment of the costs and
benefits of this notice.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it publishes a proposed
rule (and subsequent final rule) that
imposes substantial direct requirement
costs on State and local governments,
preempts State law, or otherwise has
Federalism implications. We have
reviewed this notice and have
determined that it does not significantly
affect States’ rights, roles, and
responsibilities.

Low-income children will benefit
from payments under this program
through increased opportunities for
health insurance coverage. We believe
this notice will have an overall positive
impact by informing States, the District
of Columbia, and Commonwealths and
Territories of the extent to which they
are permitted to expend funds under
their child health plans using the
additional FY 2007 shortfall allotment
amounts.

In accordance with the provisions of
Executive Order 12866, this notice was
reviewed by the Office of Management
and Budget.

IV. Waiver of Notice of Proposed
Rulemaking and Delay in Effective Date

We ordinarily publish a proposed
notice in the Federal Register to provide
a period of public comment before the
provisions of a notice, such as this, are
effective in accordance with section
553(b) of the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)). We also
ordinarily provide a 30-day delay in the
effective date of the provisions of a
notice in accordance with section 553(d)
of the APA (5 U.S.C. 553(d)). However,
we can waive both the notice of
proposed rulemaking and the 30-day
delay in effective date if the Secretary
finds, for good cause, that it is

impracticable, unnecessary, or contrary
to the public interest, and incorporates
a statement of the finding and the
reasons in the notice.

We find there is good cause to waive
notice of proposed rulemaking and the
delay in the effective date of this
issuance of the additional FY 2007
allotments and the methodology for the
additional allotments to eliminate the
FY 2007 funding shortfalls in SCHIP
because the delay required for a notice
of proposed rulemaking and the delay in
the effective date would be contrary to
the public interest in light of the
pressing financial needs faced by some
States that could result in disruption of
program operations.

We determined the amounts of the
additional FY 2007 allotments to
eliminate the FY 2007 SCHIP funding
shortfall as expeditiously as possible in
order to make them available to the
States as soon as possible. In
determining the amounts of the
additional FY 2007 allotments we used
State FY 2007 projected Federal
expenditures as contained in the most
recent available States’ quarterly budget
report submissions as certified by the
States as of May 25, 2007, the date of
enactment of UTRA . The additional FY
2007 shortfall allotments make available
Federal funds to the recipient shortfall
States, which is especially important for
those shortfall States that may need
these funds.

We are waiving notice of proposed
rulemaking and the 30-day delay in
effective date, and are publishing this
issuance of the Federal Register as a
notice.

In accordance with the provisions of
this notice, we have determined the
amounts of the additional FY 2007
shortfall allotments to eliminate the FY
2007 shortfalls in SCHIP funding
available to shortfall States are effective
immediately upon publication of this
notice.

Authority: (Section 1102 of the Social
Security Act (42 U.S.C. 1302) (Catalog of
Federal Domestic Assistance Program No.
93.767, State Children’s Health Insurance
Program))

Dated: July 6, 2007.
Leslie V. Norwalk,
Acting Administrator, Centers for Medicare
& Medicaid Services.
Dated: July 12, 2007.
Michael O. Leavitt,
Secretary.

(Editorial Note: This document was
received at the Federal Register on December
14, 2007.)
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